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LEGACIES 
FOR ENDOWMENT 


HOSE making or revising their Wills 
may like to consider benefiting some 
selected aspect of Church Army Social or 
Evangelistic work by the endowment of a 
particular activity —thus ensuring effective 
continuance down the years 
Gifts.-by legacy or otherwise will be 
valued for investment which would produce 
an income in support of a specific object, 
of which the following are suggestions : 
Training of future Church Army 
Officers an! Sisters. 
Support of Church Army Officers and 
Sisters in poorest parishes 
Distressed Genthewomen’s Work 
Clergy Rest Houses. 


minary enquiries will be 
by the 


Financial Organising Secretary 
THE CHURCH ARMY 


55, Bryanston Street, London, W.! 
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In recommending a bequest or donation 
to the RSPCA you may confidently 
assure your client that every penny 
given will be put to work in a 
noble cause. Please write for the free 
booklet “Kindness or Cruelty” to the 
Secretary, RSPCA, 105 Jermyn Street, 
London, S.W.1. 
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MISS AGNES WESTON'’S 


ROYAL SAILORS RESTS 


PortsMouTH (1881) Devonporr (1876) 
Gosport (1942) 


Trustee in Charge 
Mrs. Bernard Currey, M.B8.8. 


All buildings were destroyed by enemy action, 
after which the Rests carried on in temporary 
premises At Devonport permanent quarters in 
a building purchased and converted at a cost of 
£50,000 have mt been taken up whilst at 
Portsmouth plans are well advanced to build 
a new Rest when permission can be obtained 
Funds are urgently needed to meet heavy 
reconstruction commitments and to enable the 
Trustees t ontinue and develop Miss Weston’s 
t Spiritual, Moral and Physical 

ROYAL NAVY and other 

Services 
armarked for either General 
oa mstructiional purposes. 


Legacies are a most welcome help 


Not subject to Nationalsation 


¢ gratefully acknowledged 
the Treasurer, Royal 
Western Parade, Portsmouth 
b i be crossed National 
Bank Ltd., Portsmouth 
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Now Reprinting 
Local 
Authorities’ 
Powers oi 
Purchase 





A. S. WISDOM 


‘ 


for 


Local Authorities’ Powers 
of Purchase contains the 
various provisions relating 


to the compulsory, and 
other powers of purchase, 
of local authorities. Con- 
cise comprehens ve, and, 


so far as possible, given in 
chronological order, we be- 
lieve it is the first summary 
to have been prepared pre- 
senting in tabular form the 
wide range of statutory 
powers open to local 
authorities for compulsory 
and other purchase. 


Price 4s., postage and packing 
6d. extra 


ORDER NOW 
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JUSTICE OF THE PEACE 
LTD. 
Little London, Chichester 
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New High Court Judge 


The King has signified his intention of appointing Mr. Colin 
Hargreaves Pearson, C.B.E., K.C., to be a High Court Judge 
from October | next in succession to the Rt. Honourable Mr 
Justice Humphreys, the doyen of the King’s Bench Division, who 
is retiring 

The new Judge, who is fifty-two years of age, was educated at 
St. Paul's Schoo! and Balliol College, Oxford (where he was a 
Classical Scholar and a Jenkyns Exhibitioner). Called to the 
Bar in 1924 by the Inner Temple, he took silk in 1949 and has 
been Recorder of Hythe since 1937. His Lordship has enjoyed an 
extensive practice in commercial cases. 


He was Junior Common Law Counsel to the Ministry of 
Works from 1930 to 1949, and was a temporary member of the 
Treasury Solicitor’s Department from 1939 to 1945. 


Driving while Disqualified—Lines vy. Hersom 


We referred to the case of Lines v. Hersom in a note of the week 
at 115 J.P.N. 479, and we said in that that the report we had seen 
of this case did not give details of the facts. The case is now 
reported at [1951] 2 All E.R. 650, and we think that our readers 
would be glad to have their attention called to the judgment of 
Lord Goddard as there reported which gives the details which 
formerly were missing 


Taking and “ Driving’ Away 

Another important road traffic decision is that of Shimmell v. 
Fisher and Others (1951] 2 All E.R. 672. The facts were that 
three men, without the owner's consent, released the brake of a 
stationary lorry and moved it by pushing it and steering it 
without starting the engine. An attempt to start the engine 
failed. Justices dismissed charges under s. 28 of the 1930 Act 
on the ground that “ takes and drives away ™ in s. 28 must mean 
something different from “takes and carries away” in the 
Larceny Act, 1916, s. 1 (1). On appeal by case stated the 
Divisional Court held that “* * driving away * in s. 28 (1) must be 
construed as causing the vehicle to move, and so a motor vehicle 
can be said to be driven if somebody pushes and somebody 
steers and thus it is made to move from the place where it has 
been standing.” 

The Lord Chief Justice went on to refer to the proviso to s. 
28 (1) by which it is a defence to a charge under the section 
to show that one acted in the reasonable belief that one had 
lawful authority or in the reasonable belief that the owner 
would have consented. This, said Lord Goddard, shows that 
the statute is not meant to deal with the case where a person 
is moving a vehicle simply for his convenience, because, for 
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example, it is blocking his doorway. That is not an offence, 
but the very fact that the legislature has put in that proviso 
shows that any other form of moving a vehicle is an offence 


“ Without Prejudice " 

Now that reconciliation, rather than separation, has become 
the policy of probation officers and other social workers and, 
it may be added, of most courts dealing with matrimonial 
problems, the principle that all who are engaged in attempts 
at reconciliation should understand clearly how far what takes 
place at interviews is to be regarded as “ without prejudice ™ 
is of the utmost importance. Any privilege is of course that of 
the parties and not of the probation officer, or other person 
present at the interview. What is essential, if parties are to 
speak freely and truthfully at interviews concerned with possible 
reconciliation, is that if they wish the whole negotiations to be 
“without prejudice *’ they should be in a position of certainty 
that evidence of what was said will not be given unless they 
waive their privilege 

The decisions and the dicta of judges have not been quite 
uniform in this matter. They were exhaustively considered 
by Havers, J., in Pool v. Pool [1951] 2 All E.R. 563. In this 
case, before the trial of a petition for divorce filed by the wife, 
two meetings were held in counsel's chambers at which there 
were present counsel and solicitors for the parties. The husband 
attended the meetings but the wife did not. The sole purpose 
of the meetings was to effect a reconciliation between the parties, 
and it was proved in evidence that the words “ without prejudice” 
were not actually used 


After hearing argument and evidence on this point, Havers, J., 
held that in the circumstances the inference must be drawn that 
there was a tacit understanding that the conversations were 
“ without prejudice’ and the meetings were, therefore, privi- 
leged. The learned judge applied the observations of Denning, 
L.J., in McTaggart v. McTaggart ({1948] 2 All E.R. 754 and 
declined to follow Bostock v. Bostock {1950} 2 All E.R. 328. 


Probation Order in the Court of Criminal Appeal 


Recently the Court of Criminal Appeal made a probation 
order in substitution for a sentence of imprisonment passed by a 
court of quarter sessions. The question may one day arise, in the 
event of a breach of requirements by what court is the pro- 
bationer to be dealt with ? 

A summons or a warrant could no doubt be issued by a justice 
acting for the division of the supervising court, but if the case 
was not one which could properly be dealt with by a fine and 
the continuance of the probation order, the point would be 
where to commit the offender. Section 6 of the Criminal Justice 
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of the order, the order ceases to have effect, by virtue of s. 1 (4) 
of the Summary Jurisdiction (Separation and Main 


1925 The wife who has no desire 





enance) Act 
to share a residence with her 
husband but is forced to do so by circumstances beyond he 
control is in the unfortunate position of having lost her mainter 
ance order, and there may be obstacles in the way of her obtaining 


a fresh order 





Possibly there may be a simpler course than an at 
obtain a new fer. It has been suggested that the wife may apply 


to have the order revived, under the provisions of s. 30 (3) of the 


( tunal Justice Administration Act, 1914 The onus is upon 
her to show cause why the order should be revived as she has 
failed to do what wouid have preve nted the order fro laps ng 


If, however, she satisfies the court that it was quite impossible 
for her to find anywhere to reside apart from her husband, but 
that at last she ow able to say that she has ceased so to 
reside, it is at least arguable that the court has power, if it thinks 


fit, to revive the order 

If this view be correct, it brings it within the power of the 
justices to deal in a practical way with cases in which there would 
otherwise be hardship upon a wife who has not been at fault 


but simply the vicum of misfortune 


Probation in Germany 


The German Federal Government has initiated an experimental 
probation service, and has appointed a few whole-time probation 
officers The Foreign Office, in conjunction with the Home 
Office, is giving every possible assistance to the German Govern 
ment and a party of German judges and social workers has been 
visiting this country during the present month to study our 
probation system and to gain experience that will help them to 
develop the probation system in Germany. A number of visits 
to courts, approved schools, remand homes and other institutions 
have been arranged and opportunities for discussion with 
probation officers and Home Office inspectors have been 
afforded. It is hoped that by these means the German visitors 
will get an adequate picture of the way the English probation 
system has developed and how it is now working and will thus 
be able to see how far English methods can usefully be imitated 


In Probation and Related Measures published by H.M 
Stationery Office, it is stated that from 1895 onwards a system 
of conditional pardon was introduced in most of the German 
States. This consisted of the temporary conditional suspension 
of the execution of sentence, at the discretion of the public 
prosecutor, followed by a more definitive order made by the 
Minister of Justice. This applied principally to young offenders 
In Germany conditional pardon was retained much longer than 
in other countries, despite repeated efforts to replace the measure 
by the conditional sentence. After the first world war some of the 
States transferred from the executive to the judicial authorities 
the prerogative of granting conditional pardon, and thereby 
modified the original device in such a way that it approximated 
the judicial application of the conditional sentence. Juvenile 
probation was introduced in 1922. The introduction into federal 
criminal law of the conditional sentence with provision for 
probationary supervision was approaching realization at the 
time of the Nazi assumption of power 


It seems that the time is now ripe for the introduction into the 
penal system of the Federal German Republic of a system of 
probation as we understand it. Modifications will no doubt 
be necessary for, as one German said in a recent discussion “ It 
IS Necessary to take into account the German mentality. Officials 
are not liked, and a probation officer who is an official may be 
regarded as an enemy by the probationer and his family.” 
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What Constitutes an Assault ’ 

It 1s well established that there can be an assault withe 
battery, and that detention can in certain circumstances amount 
to assault A Devonshire magistrates’ court was recently set 
a difficult problem as to an alleged assault on a thirteen yea 
old child 


The prosecution alleged, according to a newspaper report, 
that this child went to the defendant's house, without permussior 
of her parent, with another girl whose parents had given per 
mission, and that both acted as models for photography in the 
nude. The defendant was accused of indecent assault 


It appears that the submission of the prosecution was that the 
child was too young to give consent, and that to induce her to 
remain away from her parents without their consent was such a 
detention as to constitute an assault, and that if that were so 
then it was an indecent assault 


The justices declined to accept the argument and dismissed 
the charge. It would, we believe, be going rather further than 
the existing decisions have gone, to hold that there is an assault, 
even on a child, when there is no more than an invitation and no 
suggestion of restraint of liberty such as there was in Hunter v 
Johnson (1884) 13 Q.B.D. 225. The report is brief, however 
and it may be that the prosecution adduced argument that was 
not clearly reported 

In the same set of proceedings, the defendant was, according 
to the same newspaper report, conditionally discharged on 
another summons connected with the publication of photo- 
graphs, and a condition was imposed as to not employing 
persons to act as models for the purposes of photography 

The power to make an order of conditional discharge derives 
from s. 7 of the Criminal Justice Act, 1948, and the only con- 
dition authorized ts that the defendant does not during the period 
named commit a further offence. The section does not include 
any power to insert special requirements as in the case of a pro- 
bation order. Possibly the explanation is that the defendant 
was asked to give, or offered to give, an informal undertaking 


Breach of a Probation Order 


Under the Probation of Offenders Act, 1907, the probationer 
who committed a further criminal offence, and the probationer 
who in any other way failed to observe the conditions of his 
recognizance, could be proceeded against and dealt with under 
the same section, but the Criminal Justice Act, 1948, distinguishes 
between the procedure and powers of the court where the pro- 
bationer commits a further offence (in which case the proceedings 
are regulated by s. 8) and where the probationer fails ** to comply 
with any of the requirements of the order ™ (s. 6). The suggestion 
was recently made before a metropolitan court that the procedure 
under these sections is not mutually exclusive, and that it is 
still open to a court in the appropriate circumstances to hold 
that a conviction for a further offence can be treated as evidence 
of a breach of the requirements of the order. In the case which 
gave rise to this suggestion the probationer had been brought 
before the court on a summons issued under s. 8 following upon 
his conviction, during the period of probation, by another 
court of the offence of travelling on the railway without having 
paid his fare—for which offence he had been fined. He had 
originally been placed on probation for a period of two years for 
‘shop lifting’ with the requirement that he should “ be of 
good behaviour and lead an honest and industrious life." The 
probation officer stated that the probationer had responded fairly 
well to supervision —at least inasmuch as this incident was the 
only concrete instance of a failure to comply with the require- 
ments of the order. In the view of the probation officer the 
defendant would benefit from remaining under supervision for 


six months which remained of the original penod of two years, 
especially if the court brought home to the probationer the need 
to comply strictly with the requirements of the order by imposing 
a fine upon him for the breach of the requirement to be of good 
behaviour which was represented by this conviction at the other 
court 

The short answer to this suggestion was that the power to 
impose a fine for a breach of a probation order exists only when 
a defendant is brought before the court under s. 6. The more 
fundamental objection is that to fine a defendant for a breach 
which is evidenced only by conduct for which the defendant 
has already been punished by another court ts in effect punishing 
a defendant twice for one offence. Furthermore it is clear from 
the wording of the 1948 Act —especially when regard is had to 
the absence of such distinction in the 1907 Act—that it was the 
intention of the legislature that probationers who commit a 
further offence while on probation should be dealt with under 
s. 8 and that section alone 

The court accepted this view, and, since it agreed that the 
probationer required further supervision, made a fresh order 
for one year. To make such an order is undoubtedly within the 
letter of the law since s. 8 empowers the court to deal with the 
offender, for the offence for which the order was made “ In any 
manner in which the court could deal with him if he had just 
been convicted by or before that court of the offence,’ but there 
are awkward implications. In the first place there will be two 
orders in force since the probationer has not been sentenced for 
the offence for which he was placed on probation, and the orginal 
order therefore still has effect This difficulty can be sur 
mounted by the probation officer applying under para. | of 
sch. 1 for the original order to be discharged, but there 
remains the objection that it seems wrong in principle to put a 
person on probation twice for the same offence. Certainly it 
would be against the spirit of the Act for a court which had 
placed a person on probation for three years to make a further 
probation order (in respect of the original offence) near the end 
of the three year period 

The conclusion seems to follow that courts will do well to 
avoid such difficulties by issuing process under s. 8 only where 
the court contemplates bringing the probation to an end by 
sentencing the probationer for the original offence. Where, as 
in the case giving rise to this discussion, it is thought that the 
probationer’s conduct is such that the order should be extended 
or additional requirements added, and there are no grounds for 
issuing process under s. 6, it would seem better for application to 
be made under para. 3 of sch. | 


State Owned Taverns 

When the Licensing Act, 1949, was going through Parliament 
none of its provisions was attacked more strongly than the 
proposal to place “ new towns” under state management in 
regard to local licensing, and to extend the system also to some 
surrounding areas. Deep distrust was manifested, not merely 
amongst the normal opponents of the present Government or 
the regular opponents of nationalized or municipal trading, 
against the notion of having state owned public houses. Carlisle 
is far away, and few people know whether the public houses 
there are pleasant or unpleasant places, but in the controversies 
of 1949 the peculiar institution of the English inn was said to 
be one which could not survive public ownership : its licensee 
was a special type of man, who could not survive employment 
in the public service. The New Town News (of which we have 
already noticed the earlier issues, since the publication became 
available generally) has in a recent number a good deal to say 
upon the subject of state management in new towns, arising 
particularly from the case of Hemel Hempstead. The Home 
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' It epo f the Chief Inspector of Weights and Measures 
1 for Buckinghamshire covering the year ended March 31, 1951 
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Buckinghamshire contains a large number of factones, many 


of them engaged in trade in pre-packed foods. Every factory 





= 


7 packets of food 
were check-weighed or measured and 2.3 per cent. were found to 
contain short weight or measure. The percentage of deficiencies 


was visited at least once a quarter and 11,3 


found in the previous year was 2.8 

In contrast to the position in some other areas, there has been 
a definite improvement with regard to the sale of coal and coke 
appreciable reduction in the number of 
short weight sales detected during the year. Though the number 
of inspections and check weighings have increased, the amount 
of short weight found has dropped from 25.8 per cent. to five per 
cent As to liquid fuel there was a fairly large percentage, 


There has been an 


namely 9.3, of cases in which tests showed incorrect delivery, 
seldom to the detriment of the purchaser, so it seems that 
purchasers need have little fear of receiving short measure in 
petrol or oi! for ther vehicles 

As is well known, poor quality milk is not always adulterated 
milk, and here again inspectors of the local authority can and 
do help producers. During a series of tests thirty-eight samples 
were found to be deficient in fat or solids-not-fat, but the “ follow 
up “ samples revealed that the mulk was being sold as it came 
from the cows. These cases are referred to the Livestock Officer 
of the Ministry of Agriculture and Fisheries who advises the 
producer on improved methods of production 

As to fertilizers and feeding stuffs, the report notes a high 
proportion of unsatisfactory samples, but adds that no effective 
action could be taken because of the inadequate protection 
afforded by the Act of 1926. Hopes of improvement are enter- 
tained following upon the appointment by the Minister of 
Agriculture of a standing advisory committee 


New Plans for Sanitary Officers 


A revolutionary change in the practice for appointing medical 
officers of health and sanitary inspectors outside London ts 
brought about by the Sanitary Officers (Outside London) 
Regulations, 1951, S.1. No. 1022, which came into force on 
July |. Similar provisions for London are made in parallel 
regulations coming into force on the same day, but applying 
only to metropolitan borough councils. Those medical officers 
of health and sanitary inspectors who have hitherto enjoyed 
security of tenure, to the extent that they could not be dismissed 
without the consent of the Minister of Health, still enjoy that 
protection. The appointing local authority does not, however, 
any longer require the Munuister’s specific approval to a new 
appointment or to salary, the salaries being left to settlement 
by the appropriate negotiating bodies. Accordingly the Minister 
has appointed a working party to inquire into the recruitment, 
training, and examination of sanitary inspectors and, when the 
working party has reported, consolidated regulations will be 
issued. County councils are being asked not later than Decem- 
ber 31, 1952, to review the arrangements made under s. 111 of 
the Local Government Act, 1933, for co-ordinating the work 
of medical officers of health in non-county boroughs and urban 
and rural districts with that of the corresponding staff employed 
by the county councils. The plan is to be encouraged of com- 
bining the duties of medical officer of health with a part-time 
position in the county council's service, which will give the 
medical officer of health an opportunity to keep in touch with 
“ personal health services. Older readers will remember the 
objection commonly taken a generation ago, against the appoint- 
ment of whole-time medical officers of health, on the ground 
that such a man lost touch with the needs of ordinary medical 
practice. It was widely recognized that there was something 
in this objection to the whole-time system: there is indeed a 
similar objection to whole-time local government service in 
other spheres. In the medical sphere the plan of dual appoint- 
ment is recommended in order to mitigate the objection 
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DECLARATIONS 


BY DECEASED PERSONS 


(CONTRIBUTED) 


As a general proposition hearsay evidence is not admissible 
because first, it is not given on oath by the “ third party,”’ and 
secondly, because the party affected by such evidence has no 
opportunity of cross-examing. To this generalization, however 
there are exceptions, and one such exception is in the case of 
Statements made by deceased persons in the usual course or 
routine of business, or when they were made against the interest 
of the declarant 

This relaxation of the otherwise stringent rules which exclude 
hearsay ts aptly explained by Thesiger, L.J., in Bewley v. Atkinson 
(1879) 13 Ch.D. 283 im these words: “ The principle upon 
which written entries of a deceased person are admissible in 
evidence is this, that, in the interest of justice, where a person who 
might have proved important material facts in an action is dead, 
his statements before death— I pass over for the moment whether 
in writing or verbal— relating to that fact are admissible, provided 
there is a sufficient guarantee that the statements made by him 
are true. It is considered, and properly considered, that where 
the statements made by a person were statements against his 
interests, those statements, at all events in the general run of 
cases, would be true. Now is there any reason in principle why 
there should be a distinction made between the written entries 
of such a deceased person under such circumstances and his 
verbal declarations ? I can see no reason. When the statements 
are merely verbal, there is every reason for watching more care- 
fully the evidence by which those declarations are proved 
but provided you are satisfied the declarations were in fact made, 
there is no reason whatever why there should be any distinction 
between the admissibility of the verbal declarations and the 
admissibility of the written entries.” 


Two of the leading cases touching on statements made in the 
usual and ordinary course of business are: Price v. Torrington 
(Earl of ) (1703) 1 Salk. 285, and R. v. Buckley (1873) 13 Cox C.€ 
293. The former case was an action by a brewer for beer supplied 
It was proved that the practice at the plaintiff's brewery was for 
the drayman who took the beer to sign his name in a book kept 
for the purpose before he went home. The particular drayman 
who had taken Lord Torrington’s beer was dead, but he had 
duly made his entry in the book provided, and the question was 
whether it was admissible evidence for the plaintiff. The court 
held, on the ground that it was an entry made by a disinterested 
person in the ordinary course of his business, that it was. In the 
latter case—a murder trial—it appeared that the deceased 
constable had shortly before his death, and in the course of his 
duty, made a verbal statement to his superior officer as to where 
he was going, and what he was going to do. It was held that 
such statement, which was to the effect that the deceased was 
going to watch the prisoner, was admissible. In Polini v. Gray 
and Sturla vy. Freccia (1879) 12 Ch.D. 438, Brett, L.J., said that in 
order that a statement might be admissible as falling within the 
above rule it must satisfy four conditions: (1) that it is an 
entry of a transaction effected or done by the person who makes 
the entry, (2) that it is an entry made at the time of such trans- 
action or near to it, ¢.g., a report of an expert employed to inspect 
property is inadmissible after death of the writer, unless it was 
written when the inspection took place, Jn re Djambi Rubber 
Estates, Ltd. (1912) 107 L.T. 631, (3) that it is made in the usual 
course and routine of business by that person, and (4) that he 
was at that time a person who had no interest to misstate what 
had occurred 

Under the second limb of the exception, i.¢., statements made 





against pecuniary or proprietary interest, we have the case of 
Higham v. Ridgway (1808) 10 East 109, 10 R.R. 235, where, the 
question was whether a person was born on a particular day 
Entries in the books of a deceased man-midwife were deemed to 
be relevant. They read: “* W. Fowden, jun’s wife, Filius circa 
hor. 3 post merid. natus H., W. Fowden, jun, Ap. 22 filius natus 
Wife £1 6s. Id. Paid 25th Oct., 1768." This entry was admitted 
in evidence on the ground that it was a declaration against 
interest, the law shrewdly suspecting that no one would put 
himself down as paid when he had not been 

Another striking example of the working of this “ against 
interest " rule is to be found in the comparatively recent case of 
R. v. William Joyce 1945. It will be remembered that it was of 
some importance to the defence to prove that William Joyce was 
not in fact a British subject, as certain of the counts in the indict- 
ment against him charged him as having that status and doing 
the acts complained of. When Joyce's brother gave evidence for 
the defence, he stated that his father had mentioned the question 
of his nationality in conversation with him on a number of 
occasions. The trial then proceeded as follows 

“Mr. Slade : * What did he say to you about it? First of all, 


what did he tell you, if anything that his nationality was ?* 


** The Attorney-General: ‘1 must formally object again to this, 
my Lord.’ 

** Mr. Justice Tucker: ‘I think that the nationality under which 
a man passes is a different thing from specific statements made 
bya man. I think it is some evidence which is admissible in a case 
of this kind, to say that a man generally recognized or taken to be 
a citizen of a certain country, but where there is an issue of this 
kind I think statements made by the father of the man to this 
witness are on a different basis, and | do not think it is strictly 
admissible.’ 

**Mr. Slade : * 1 can give your Lordship my authority but I do 
not desire to press it ; | would not have put the question had it 
not have been supported by the authorities. The case I have in 
mind is /n re Perton (1885) 53 L.T. 707. There is another auth- 
ority which is helpful, that its the Tipperary case (1875) 3 O' Malley 
& Hardcastle 19. The way I make my submission is this. There 
are two kinds of declarations by a deceased person which are 
admuissible—we have already had evidence that Michael Joyce 
(the father) is deceased!) declarations against financial 
interests I do not suggest that that is this and (2) declarations 
against propriety interest, and the authority /n re Perton is the 
authority for the proposition that an admission in regard to 
Status is an admission against one’s proprietary interest in this 
way, only a British subject is entitled to the franchise, only a 
British subject is entitled to become a member of the House of 
Commons, and so on, and to make a declaration that you are 
no longer a British subject is a declaration against proprietary 
interest. I have not got Jn re Perton but | remember the facts, and 
shortly they were these. In that case, which in a sense may be 
termed a pedigree case, the question turned on whether a deceased 
person was legitimate or illegitimate. The crown were claiming 
the property upon the footing that the deceased was illegiti- 
mate, and the Crown put in evidence which was objected to, 
but which was admitted, a declaration by the deceased person 
himself that he was illegitimate. It was admitted on two grounds, 
firstly, that it was a pedigree case and it was admissible on that 
ground, and the learned judge also said that he thought it admiss- 
ible as being against interest. The case is also cited in the 11th 
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| ‘ mnex t 
and not the part ars Of it 
\ . In the case, however f entries admussible under the He of 
¥ to pecuniary or proprietary interest not only is the 
A : M particular entry admissible if against the writer's imterest, but 
iny other fact which happens to be st {in the entry. For 
\ stance, to take the case of Higham v. Ridgway (as mentioned e 
. ' Pp isiv), th ¥ part of the entry which was against interest 
. was the iten Pa »§ Oct. 1768 which in itself did not revea 
| iny Aexu with any person or for any service rende ed It was 
" by the pe ssible ad : { the whole of the entry that 
HOCUMNe LC im he applied sens« 
' . ‘ " f I i isn ihe noted it order that an ad sion 
M KR ’ by a dead pe y ay be admissible in evidence on the ground . 
. M . that it was ag t his interest, ut ist have been actua 
. ; igainst ni terest at the time it was made t is not sufficien 
that ghtt t afterwards to have been against his interest 


Ex parte Edward in Tollemache (1884) 14 Q.B.D. 415 





PREVENTION OF DAMAGE BY PESTS ACT, 1949 


\ t Th ! M (2)) as detined by 109 (1) of the Agriculture Act, 194 
Rat iM vu Before the Act the responsibility for the destruction of rats 
. ‘ us \ ; ind mice was that of the occupier, who was obliged by s. | of the 
af Act of 1919 To take such steps as may be necessary and 
I j th P il . easonably practicable * in that behalf 
1 Part TT ; Powers of enforcement are vested in the local authority by 
. one virtue of s. 4 of the Act This section enables the authority 
f it appears to the that steps should be taken for the destructior 
Part I \ of its and muce to serve on the owner or occupier a notice 
he Cit l ! equ wz him to take Within such reasonable period as may 
M potit t i ty | be specified in the notice, such reasonable steps as may 
it worl ’ i tt he so specified Separate notices may be served on both 
i } ny cw ! the owner and the occupier where these are different persons 
b ’ ur ty | the purp and such a notice may require a particular form of treatment in 
\ ! \ ts t p relation to the land and the carrying out on the land of structural 
M ~~) 1 ties res] repairs or other specified works s. 4 (2) (a) (4) 
cA y an tside Lond If the local authority serve such a notice in relation to agr 
, thougn | cultural land they are under a duty to inform the county 
- ly agricultural executive committee concerned - 
MI he ‘ the ca 
Subsection (5) of the section applies s. 290 (3) (4) (5) of the 


Public Health Act, 1936, to notices served under the section and 


; ‘ 7 thereby provides a means of appeal to a court of summary 
re Necessary tO secure far as practic irisdiction. Subject to this mght of appeal, s. 5 provides 

. ; ' emedies in the event of failure by an owner or occupier to 

‘ pect Ke comply with a notice under s. 4 (a person summarily convicted 

whuct . . enforce the d being liable to a fine for a first offence not exceeding £50). If this 

. he A . happens then the local authority may themselves take the 

\ This sec the . specified steps and recover from the owner or occupier any 

vane ’ expenses reasonably incurred by them in doing so Before 

‘ ls ne A proceedings can be taken under this section, however, the 
nu , Act of sled It futies consent of the Minister of Agriculture and Fisheries or of the 

‘ / t ht he A vhich pos ocal authority must first be obtained (s. 26) 

nici the : Certain additional and new powers are conferred on local 
forth . . " mis 5 _ authorities by s. 6 of the Act where it appears to them that it ts 

‘ ‘ . gto the ! expedient to deal with the land (comprising premises in the 
x t et eu Otis t Ke the occupation of different persons) as one unit for the purpose of 

’ " victu ' ¢ not exceeding destroying rats or mice. Under this section they may without 

i I < lox ppiyv to T tu and hs serving notices under s. 4, supra, themselves take such steps as 
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they consider necessary for the purposes. Seven days’ notice 
must be given by the local authority to the occupier under this 
section, specifying the steps proposed to be taken. Section 6 
(3) enables the local authority to recover as a simple contract 
debt in any court of competent jurisdiction (s. 7) from the 
respective occupiers of the premises concerned their propor 
tionate share having regard to the work done 

Ricks of corn or other crops have been regarded as such 
important potential hiding places for rats that special provision 
has been made in regard to them 

By s. 8 of the Act the Minister is empowered to make regula 
tions in connexion with the threshing or dismantling of any 
rick of corn or specified crops, in order to ensure the destructior 
ot rats or mice escaping from them 

In the matter of finance, s. I! enables the Minister, subject 
to such conditions as he may with the consent of the Treasury 
determine, to make grants equal to one-half of the expenditure 
incurred by the local authorities in performance of their functions 
inder Part I of the Act, so far as not recovered by then 
under s 

Section 12 of the Act defines the supervisory powers of the 
Minister of Agriculture and Fisheries with regard to the functions 
of the responsible local authorities under Part I of the Act 

The exercise of such functions must be “ In accordance with 
any general or specific directions by the Minister but “ The 
validity of anything done by a local authority in pursuance of 
this Act shall not be called in question on the ground that it was 
done otherwise than in accordance with any such directions as 
aforesaid.” 

The really effective sanction ts provided in the hands of the 
Minister by subs. (2), which enacts that where the Minister 
i$ Satisfied on complaint or otherwise that any of the functions 
under Part | of a local authority are not being performed by the 
authority, he may by order empower any person named in the 
order to exercise those functions on behalf of the authority 


PART Il 
INFESTATION OF FOOD 

Section 13 of the Act imposes duties on certain undertakers 
to give notice of the occurrence of infestation which is defined 
as meaning “ The presence of rats, mice, insects or mites in 
numbers or under conditions which involve an immediate or 
potential risk of substantial loss of or damage to food ” (s. 28) 

These undertakers are persons whose business consists of of 
includes the manufacture, storage, transport or sale of food 
and they must forthwith notify the Minister of Agriculture and 
Fisheries in writing if it comes to their knowledge that any in- 
festation is present in certain premises, vehicles, or equipment, 
or certain food or goods as defined in s. 13 (1) (a) and (4) 

Similar duties are imposed on persons concerned in the 
manufacture, sale, repair, or cleaning of containers. It should 
be noted that by definition (s. 28) the expression “ food ** includes 

Any substance ordinarily used in the composition or prepara- 
tion of food, the seeds of any cereal or vegetable and any feeding 
stuffs for animals, but does net include growing crops.” 
Similarly, the expression “ container includes sacks, boxes, 
tins, and other similar articles whilst the expression “ manu- 
facture “ includes processing 

On the preventive side under s. 14 the Minister is equipped 
with power to give directions to undertakers to prevent or miti- 
gate infestation These directions may cover a wide field 
including (inter alia) 

(a) Prohibiting or restricting the use for the manufacture, 
storage, transport, or sale of food of any premises, vehicle, or 
equipment belonging thereto, which 1s likely to become infested 

(+) Prohibiting or restricting the acceptance, delivery, retention 


or removal in the course of that business of any infested food 
or goods 

(c) Requiring the carrying out of any structural works or the 
application of any treatment 

Under subs. (4) of this section the Minister may order a 
container to be destroyed if its infestation cannot be remedied 
by any form of treatment 

The following section (s. 15) enables appeals to a court of 
summary jurisdiction against a direction requiring the execution 
of structural works or the destruction of any food or container 
Directions given under the last foregoing section requiring the 
executing of any structural works, or the destruction of any 
food, or container must include a statement of the nght of appeal 
under s. 15 and of the time within which such an appeal may be 
brought 

The Minister ts equipped with powers to enforce his directions 
under s. 16 of the Act. In the event of failure to comply with 
his directions under s. 14, supra, the Minister may by order 
authorize any person named in the order to take, on behalf 
of the person in default, such steps as the Minister considers 
necessary for securing compliance with that requirement, and 
the amount of any expenses reasonably incurred by a person so 
authorized in carrying out works under this section may be 
recovered by the Minister from the person in default In 
addition the person who fails to comply with any of the pro- 
visions in Part Il of the Act is guilty of an offence punishable on 
summary conviction by a fine not exceeding £100 in the case of a 
first offence. Power on the part of the Minister to delegate to 
local authorities 1s established by s. 18 


PART Ill 

Part II of the Act deals with various supplemental matters 
Section 19 provides the Minister with wide powers of regulating 
the destruction of pests and failure to comply with regulations 
made under the section results in an offence punishable on sum- 
mary conviction with a fine not exceeding £100 in the case of a 
first offence. The consent of the Minister must be obtained 
before starting a prosecution (s. 26 (1)) 

Section 22 of the Act deals with powers of entry 
(1) of that section provides that any person authorized in 
writing by a local authority for the purposes of Part I of the 
Act or by a person empowered by the Minister to exercise 
‘at any reason 


Subsection 


functions of a local authority under Part I may 
able time * enter upon any land 

(a) for the purpose of carrying out any inspection required by 
the said Part I to be carried out by the local authority ; 

(6) for the purpose of ascertaining whether there is or has 
been any failure to comply with the requirements of Part I; or 

(c) for the purpose of action authorized under s. 5 or s. 6, 
supra, to be taken by the local authority 

Subsection (2) affords similar powers of entry for the purposes 
of the requirements of Part II of the Act to a person duly 
authorized in writing by the Minister or by a local authority 
to whom the functions of the Minister under Part II of the Act 
are delegated 

Subsettion (3) makes important qualifications upon this 
right of entry. Any person authorized under this section to 
enter upon any land must, if required, produce evidence of his 
authority before entering, and must not demand admission as of 
right to any land which is occupied unless twenty-four hours 
notice of the intended entry has been given to the occupier 

Obstruction is punishable under subs. (4) and compensation 
for damage done payable under subs. (6) of the same section 

Section 23 makes special application to aircraft and shipping 
Under that section the King may, by Order in Council, direct 
that the provisions of the Act shall apply (subject to such excep- 
tions and modifications as may be prescribed by the Order) 
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in relation to vessels or aircraft as they apply in relation exercised any such diligence to prevent its commission as be 
und. Part I of the Act may not, however, be applied und ought to have exercised having regard to the nature of his 
this section to vessels trading or going between a place in tl functions in that capacity and to all the circumstances.” 
United Kingdom, the Channel Islands, or the Isle of Ma Subsection (3) applies the position of “ director “ to industrial 
and a place outside these territories corporations under national ownership 
Section 26, referred to supra, prohibits proceedings for ar On the score of finance under s. 27 the Exchequer must find 
offence under the Act except by or with the consent of th the following moneys 
Minister or local authority. In regard to offences committed (a) Any Ministerial expenses under the Act 
by a body corporate subs. (2) of this section fixes legal crimina (b) Any increase in the Exchequer Equalization Grant payable 
responsibility under the Act by providing that “ every persor under the Local Government Act, 1948, attributable to any 
who at time of the admission of the offence was a director expenditure of a local authority under the Act 
general manager, secretary, or other similar officer of the body (c) Any research expenses of the Minister for the purposes 
corporate or was purporting to act in any such capacity shall bx of the Act 
leemed to be guilty of that offence unless he proves that it Receipts by the Minister under the Act must be paid into the 
wa mitted without his consent or connivance and that he Exchequer 
4 
MISCELLANEOUS INFORMATION 
GENERAL PRINCIPLES ON CONTROL OF ADVERTISEMENTS altogether the need to resort to the costly challenge procedure. It is 
AG REED BETWEEN THE €.0.A. ANDOALAA further suggested that where a challenge 1s made and an application 1s ’ 
The County Councils Association have issued a report on discussions submitted for the exact display which has hitherto existed, 1t would be 
which the Association has had with the Outdoor Advertising Industry reasonable, since the local authority know the exact location of the 
Advisory ( ommuttes Attached to the report is a joint memorandun advertisement, to dispense with the submission of detailed plans and 
ue g Out certam general principles for guidance of county planning maps, provided sufficient information, ¢.g., a photograph or sketch, 1s 
suthorities and advertising age which have been agreed by the submitted to enable the advertisement to be indentified 
Assoc und the advisory commiuttee The sixth paragraph of the joint memorandum deals with general 
The report tells of two meetings which took place in January and policies which may be adopted by planning authorities. It suggests 
Ap his year At the first meeting the advisory committee's repre that such policies should not be allowed to develop into the formulation 
ative sul that the lustry was anxious to respect the claims of of inflexible rules involving automatic refusals in the case of certain 
< y and svord erecting signs and advertisements of a kind or types of advertisement or siting. For example, an application for an 
xes which would detrimentally affect amenities They then advertisement to be displayed on a wall should not automatically be 
rred to the advisory circular issued by the Department of Health refused because it has been decided as a general policy to discourage 
f Scotland which they said had proved most valuable and had such advertisements. The memorandum points out that each case rs 
i volution of a common standard throughout most of entitled to consideration on its own merits 
“ : greatly simplified the problem so far as the advertisers The last paragraph of the memorandum draws attention to the 
we In England and Wales, however, no such advice had decision of the Minister of Local Government and Planning on an 
been 2 he Ministry with the result that no common standard appeal that a condition requiring the removal of an advertisement at 
was « g. and the basis of treatment varied widely according to the expiry of the period for which permission is granted should not 
hve *s held by individual local planning authorities be attached except in special circumstances 
Ihe advisory commuttee’s representatives then sani that they were 
unk work in close co-operation with local planning authorities NATIONAL HEALTH SERVICE: PSYCHIATRIC SERVICES 
t hey | that if some general principles could be agreed at national FOR REMAND HOMES 
hetween both sides these would be of great value to both parties Consideration has recently been given by the Ministry of Health 
The representatives of the County Councils’ Association said they to the question whether the provision of psychiatric services for remand 
we ed the approach made by the advertising industry which, they homes 1s the duty of the local authority which provides the Home or of 
f ud the past paid too little regard to the claims of amenity the Nationa! Health Service. The matter is not free from doubt, but 
They thought that since design and siting of advertisements was largely on practical grounds, it has been decided that services of this kind 
sa of taste it was mevitable that there should be considerable should be regarded as part of the National Health consultant service 
varia the attitude adopted by different authorities, but they It foliows that whole-time consultants would give these services at 
agreed tha lose collaboration between planning authorities and remand homes as well as in hospitals without charge, and that part- 
nlve crs should be encouraged at all levels and that any genera time consultants would have their liability for the services taken into 
principles which could be devised should prove helpful to all concerned account in assessing the number of half days and would thus be remun- 
As a result of a second meeting between the Association and the erated for them : 
nivisery commuttee a number of general principles were agreed and 
embodied in a joint memorandum £1,000 MILLION FOR WAR DAMAGE 
The jownt memorandum has been divided into seven paragrap! The War Damage Commission have paid out £1,000 million since 
The first paragraph sug at wt would be helpful if planning April, 1941, when they made the first payment. War Damage Contribu- 
" nies would consult the Outdoor Advertising Advisory tions by property owners to the Government total £198 mullion ’ 
( uttee before subr » the Minister of Local Government During the war some 3,420,000 buildings in Great Britain and 
and Planning draft orders scheduling areas as areas of special contro Northern Ireland were damaged or destroyed by enemy action, includ- 
The second and third paragraphs suggest the need for greater ing 3,160,000 houses. Over forty per cent. of the buildings were in the 
O-operat between local planning authorities and advertisers Greater London area 
Mus me and labour could be saved if advertisers would informally Individual payments amount to £689 million—£475 million for the 
con with the planning department of the local planning authority cost of repairs done and £214 millon representing the loss im value 
before s utting a formal application while on the part of planning where war damage repairs would have been uneconomic or undesirable 
office he memorandum suggests that when they consider that an In addition, £270 million has been paid to local authorities for the 
appleat unlikely to secure the approval of their committee, they repair of houses and for site clearance and the remaining £41 million 
should notify the apphcant of any suggestions for modifications of to the Ministry of Works for the repair of houses and for public 
alternative sites before placing the application before the commiuttec utility undertakings and roads 
The next two paragraphs of the jount memorandum deal with the Of the total payments, £705 million was for houses, £84 million for 
challenge procedure. It is suggested that 1 would cause advertiser factories, £67 million for commercial buildings such as warehouses, 
considerable hardship if the power of challenge were to be used indis £37 million for shops, £24 million for offices, £12 million for hotels and 
cruminately or merely for the sake of placing existing advertisements on licensed premises and £8} million for churches. Greater London's 
record Ihe memorandum then suggests that planning authorities share of the payments represents about sixty per cent 
should consult with the advertiser before formally challenging an During 1948, £149 million was paid, in 1949 £105 million, in 1950 
advertisement with a view to agreement being reached on such £92 million and for the first six months of 1951 £39 million. Payments 
modifications as will satisfy the planning authority, thus avoiding are at present being made at the rate of about £14 muilion a week 
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REVIEWS 


Probation and Related Measures. Available from H.M. Stationery 
Office. Price 22s. 6d. 

As in the case of the League of Nations so also in the case of the 
United Nations much of the most constructive work has been done by 
committees and conferences in which representatives of many nations 
have pooled their experience, joined in free discussion and attempted 
to arrive at genera! principles which could be translated into action in 
relation to social problems and their solution. Almost entirely free 
from political issues, these discussions have often had results of great 
promise, and the discovery of so much common ground among 
members of many nations contributes towards the establishment of 
mutual understanding and goodwill 

This volume on Probation and Related Measures is a United Nations 
publication. It has been compiled by experts in this field of work, and 
it affords the means of comparing and contrasting the methods adopted 
in a number of countries. The treatment is exhaustive and the arrange- 
ment admirable. Sufficient historical details are given to enable 
readers to see how the various systems began and developed, and the 
information is brought well up to date, as is shown by the fact that our 
own Criminal Justice Act, 1948, is adequately treated 

In some countries there is no probation in quite the same sense as 
we understand it, but instead there is some form of suspended or 
conditional sentence. The question whether probation should involve 
the suspension of conviction, or only of sentence, has been settled in 
this country in favour of suspending only the punishment, but the 
practice varies in different countries. In some there is even a power to 
prescribe probation of some kind before guilt has been established, 
a practice which would certainly not find wide acceptance here 

However, this book sets out all the relevant factors taken into 
account, and the way in which the different systems work, in such a 
way that fair comparisons can be made and informed opinions be 
created. There are some valuable appendices completing the documen- 
tation of the work 

The scope of this volume has been limited in view of the fact that 
certain other works are in course of preparation. 

Probation among adults 1s the chief concern of this volume because 
of a comprehensive survey and analysis of the treatment of juvenile 
delinquents which is now being undertaken. Other studies will deal 
with the medical, psychiatric and social examination of offenders as 
part of pre-sentence investigations, and with minimum standards with 
reference to detention (including the detention of persons awaiting trial 
or judicial disposition) 


Club Leadership Today. By Basil L. Q. Henriques. London : Oxford 
University Press. Price 10s. 6d. net. 

It is commonplace that few boys and girls who are active club 
members appear in the juvenile courts, and many people think of the 
clubs as places that keep young people off the streets and out of mis- 
chief. They certainly do this, but they do much more, and to read a 
book like this one is a revelation of the purpose, method, and atmos- 
phere of a good club for boys 

Few people are as well qualified as Mr. Henriques to write on the 
subject. He has devoted most of his life to club work, he is a juvenile 
court chairman of long experience and he has travelled in many lands 
enriching his wide experience 

This book is in one sense a new edition of an existing book, but 
there is so much new matter that it is almost a new book. It is intended 
primarily for leaders and others engaged in club work, but it is also sure 
to appeal to magistrates, probation officers, officials of local authorities, 
social workers generally, and to many others who, if they have not 
yet taken any share in club work, want to know what is being done, by 
whom and in what ways 

The whole ground is covered thoroughly. There is guidance upon all 
questions, from the formation of a club, the choice of officers and 
committees and the admission of members, to details about premises, 
equipment and activities 

Mr. Henriques feels that the best definition of a club is that it is a 
home of friendship. That friendship, between leaders and members as 
well as among the members themselves, may take time to create, and 
approaches are sometimes difficult. Nevertheless, the welfare of the 
club rests upon it 

“ Citzenship,” says Mr. Henriques, “ is club membership writ large. 
In the club the boy should come to know his duty to others and not be 
content with the enjoyment it offers in the way of sports and pastimes.” 
These have their piace in the club, of course, and the book deals with 
them in great variety. Mr. Henriques believes that the basis of all 
club work should be religious, and it is obvious that his own inspiration 


is in the religion he professes and carries out in his daily life. He is a 
Jew, but his chapter on religion, reverent and restrained will find accept- 
ance also among Christians 

This is a fine book, pervaded by the author's earnestness and 
sincerity 


Mechanizing the Legal Office. By J. H. Burton. London: Gee & Co. 
(Publishers) Limited. 1951. Price 6s. net. 

We have from time to time noticed some of the works issued by 
Messrs Gee & Co., who are we believe specially concerned in publishing 
for companies, so far as their publications are of interest to our readers 
The present work is designed especially for the solicitor’s branch of the 
legal profession ; it seems likely to be particularly stimulating to 
members of the smaller firms and (amongst our own readers) to 
magistrates’ clerks and the clerks of the smaller local authorities. In 
the larger office it is probable that a good deal has already been done 
towards mechanization, and there will often be a member of the staff 
who has made a special study of it. Mr. Burton, although not a lawyer, 
has had long acquaintance with the lawyer's habits and requirements, 
and he is of the opinion that many of them could save time and moncy, 
and add to the protection they give their clients’ interests, by abandon- 
ing old-fashioned office methods and relying, more than they have 
done, upon the specialized services given by the firms who deal in 
various mechanical appliances. Most of the well-known processes 
and machines are mentioned briefly, and some which are less well 
known. There is a short but useful chapter on securing economy in 
Stationery, and another on protection against fraud by one’s own 
staff. In regard to many of the things he mentions, Mr. Burton says 
the cost is small, but readers are not likely to forget that a number of 
small items of expenditure can add up to a good deal ; those who are 
spending public money, in particular, will usually do well to seck 
guidance, otherwise than from the maufacturers and sellers of 
appliances, before embarking on too much mechanization. On the 
other hand, it is certainly true that human labour is expensive (and 
can “ walk out,” as the machine cannot, as soon as it has learnt its 
job), and also that legal practitioners and their staffs have been 
exceptionally conservative in their office methods. There must be many 
who will derive advantage from reviewing what is now done in their 
office, in the light of Mr. Burton's book. 


My Six Convicts. By Donald Powell Wilson. London: Hamish 
Hamilton. Price 15s. net. 

The scene of the events described in this book is a large American 
penitentiary to which the author, a professor of psychology, was sent 
by the Public Health Department of the United States for the purpose 
of investigating the connexion between drug addiction and criminality 
The title refers to six prisoners chosen by the author, who were his 
principal assistants in that investigation. 

It is a strange story. Dr. Wilson was given a very free hand and 
was enjoined never to report to the executive authorities any irregu- 
larities he saw or incriminating communications he received, if he 
wished to gain the confidence of the prisoners and remain alive. 
He learned a great deal, and the lawlessness and violence that could 
sometimes take place in the prison seem almost unbelievable 
However, his little team, which included five persistent criminals, 
one of them a desperate gangster, served him loyally and became 
remarkably efficient in work which included the giving of psycho- 
logical tests. They responded to responsibility and interesting work, 
and the end of the book suggests that they were making good. 

There is so much of American idiom and slang in the story that 
some readers will often be baffled to understand it, but no doubt there 
are many others, readers of American crime stories, and others used 
to seeing gangster films, who will find it easy and pleasant reading. 

Dr. Powell, who is now a professor of psychology at Los Angeles 
State College, states *‘ this book is not a record of the research project, 
it is rather a reminiscent impression of the humours, whimsies and 
tragedies of my six convict assistants—my world as they saw i and 
their world as I saw it.” 


LINES ON READING THAT A CERTAIN PERSON IS 
THOUGHT TO BE ABLE TO ASSIST THE POLICE 
There's a remarkably high rate of decease 
Amongst those who can assist the Police. 
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, “7 , . 
LAW AND PENALTIES IN MAGISTERIAL AND 
OTHER COURTS 
wa f town a good deal on Government inspec This lette 
\ LORKY DRIVER IN TROUBLE was on printed epaper from the defendant's private address and 
\ Ww Mag ¢ lett hand ¢ cr tollowing the defendant name there was printes 
M.Inst.P.C.S., and ferneath the words Architect and Surveyor 
3 I j was given by the Registrar of the Council to the effect tha 
c dct tu ame did not appear he Register of the Counc 
\ I ) lant pleaded not guilty, and evidence ated that wh 
ad 1 writing the lett and on the notepaper juc he 
i vat he had served for five yea aS an artxied put from 
A) wast jualified as a hitec In furtherance of thes he 
produced ( te f he firt o which he ad Hecr 
irticle t ft by wa f certificate a his qualifications. He 
th sted th he had give f p ile practice | and had 
“ emy d professional cay the way set 
2 ‘ 
H led that as he only occasiona t } if ate ¢ y 
" i> i n va COCSSAl 1 a certil ! 
r ati { x Acts 3 . 
The } i of the 1938 A was abs pe vit 
’ M ul ut the dete 1 ad writing the letter ¢ rele at ™ ‘ 
M cw | Archite and tha ‘ he pr ’ ied 
‘ » hin 
A pena 't is osed are on the fendant askec 
\ at 4 nN ‘ hie t "fT } x i ’ iic APTA RLSM 
L is he was acc tor ] c he w egiste i He wa 
' med i wi was I par f the Co 
\ he case of Beliert Heywort 10) 74 
' 1.P.2 cemed to show tt Ms wa ot tort en, pr led he did 
' i cine iga j ga tort x . 
COMMA \7 
’ “ f cA ¥ 1938 prohit 1 person tr pract Zz 
i r t ‘ der a arr « tithe conta g the 
rN ] Archites « « 4 perm cxustered under the Architec 
k Reg iA 1931 
The t < ut mber of exceptx to this general pronit 
d t whi ir I he ed care by anyone contemplating acto 
> stach ’ unt .* ‘ if gzement { he Ye’ ” 
Sect cA f 1938 provides that a person cx i gs. l 
ill be liable on summary cx ct toa eof tS0 andtoat her 
n t exceeding £10 1 every da which the offence nuc 
l he Ds ! i ¢ pronit iga pract 2 
i n t « ik i inc vic t « ) i ne the 
} \ t cA css ce itm Na «we ctlect« } ‘ t 
% « i $2) Ac { 8 pre Ke hat a per halit 
4 cated as not pract N sor vu « ovine 
inother pers 
R uM 43) 67 DP. 48 ‘ for the propositic 
i " « of fact a whether a d lar pra « 
‘ i ra ivene the pro of It case concerned a de 
w hose ne Ww e Ds s Reg rb he gment 
I 1A s C.J., and the her me 4 ft the Div I or 
nar < Ta i ‘ at fecided the case make ear tha i sidera s would 
if t ase Of an architect 
BK Pie h i at the learned Clerk referred a 
e hea g, was a House I is dec ind arose from a disput 
AS UNREGISTERED ARCHITEC! hetween three persons practising dent partnership who were 
M ‘ } either registered der the Dentrs Act nor were tf egally qualified 
\ Reg ( practitioners 
\ Lord Loret L« he ec ot! peecl ad The A 
clf does not f ! ef pra g der t to 
b \ forbids the assumy ‘ ime, title, add or descrip 
\ b \ The ca gi he word prac g architec wus ¢ fered b 
( » Kins onal ¢ M45 R.v.A R ra 
x nl J / ” 445) 2 All E.R. 13 The applicant 
. \ ( ‘ who held gineer and Survev« oa wortar 
nN ‘ . ‘ ( vy Corporat Architects’ Registra 4 im ! 
‘ " registrat but w He thereupor ed he Tribuna 
x \ ft Appeal, wi ippeal and, in arriving at their decisior 
acted up 1s te ud down p ‘ by them and 
‘ which contained det o Ar architec S$ one 
‘ ‘ i ‘ who Possesses, Ww to aesthetic as we iS Practk cor 
( ‘ siderations, adequ nowledge to enable hin t range 
for and supervise the erection of such buridings or other works calling 
. ‘ ‘ R design and planning practising cans Holding 
R . . i R t for reward to act ina essional capacity activities which form 
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at least 4 material part of his business. A man is not practising who © definition of the word “ architect “ in the Architects (Registration) 
wpecrate xidentally, occasionally, in an administrative capacity only Act. 1931 
pursuit of a hobby The writer is indebted to Mr. John Broughton, clerk to the Oxford 
These defini $s were approved by the Divisional Court There City Justiwes, for format nm regard to thes case.) 
CORRESPONDENCE 
| Editor The Maidenhead counc accept esponsibility for providing 
Ju « Pea and aravans sites for people who live or work in the district, but are not 
l a G rnment Ri “ prepared to have an influx of people from outside the borough coming 
Dear Sir to the town and living caravans. So long as the present housing 
STATUTORY NUISANCES ortage persists, families will have to live in caravans, and local auth 
| was re d to read the comment appended to the ties Ought to make reasonable provision for such cases. In Maiden 
der the alx heading in your issue of August 25, at head it has been the council's experience that sites provided for such 
great respect | do not agree therewitt families are used temporarily, the farmles tinding permanent accom 
Wea * informed of the exact nature of the repairs required i nodation either in a council house or other properties in due course and 
j these [Wo Case but can probably be assumed that there was here cleasing sites for oth families who have insuperable housing 
1 » guest { ines to any adjomuing houses caused by the defect probien 
ymmplained of there could, therefore, | we i subn be no quest Yours faithtully 
#1 any common law p ite mursance, as such an action can never lic STANLEY PLATI 
against a landlord im respect of lack of repaur. No doubt the conditior Town Clerk 
f the houses was such as to be prejudicial to health,” and nursance Guilidha 
| abatement proceedings under the 1936 Act could therefore be properly Maidenhead 
wrought, but there ) need to pray in aid Berts v. Penge UDA 
942) 106 J.P. 203. as the could here have been no private 1SaNnce = - 
1 am further of the opimion that im so far as Betts’ case decided tha PERSONALIA 
4 private nuisance (nor prejudicial to health was a Statutory 
sance under #2 (1) of the 1936 t, a pomt which I submit was APPOINTMENTS 
t part of the ra mdi of the case, that case was wrongly decided Mr. Leslie Walsh has been appointed stipendiary magistrate for tf 
As such a view was contrary to the line of former authority moreover ity of Salford 
‘ 1 not appear been the intention of Parliament that a Miss Constance M. Larner, a probation officer at the Beacontree 
ere , ance be capable of being abated by a loca nagistrates’ court for the past six years, has been appointed a senior 
suth section probation officer. Miss Larner thirty-three years of age and before 
it exe ews, giving authority therefor in article aking up her present appointment she served for five years in the 
sublished in the sue of The Law Journa for October 27, 1950, at p Metropolitan Police Force. She succeeded by Miss M. L. Richardson 
#1 (100 LILN. 591 a probation officer im the city of Salford 
Yours faithfully 
1 F GARNER PRESENTATION 
Town Clerk Mr. G. H. Brown, clerk to the justices of the petty sessional division 
M ral Office of Trowbridge, and the petty sessional division of Whorwellsdown 
Beech Hurst 1as just Completed forty years’ service in this capacity. He has beer 
7 Andover presented with an address and a personal gift by the justices 
RETIREMENTS 
l Editor Mr. George Edward Scott, clerk to the Bolton justices and clerk to 
Just Peace and we petty sessional division since 1925 to retire at the end of 
Lecal G rnment R “ September. His place will be tak »y his son Mayor Edward Thomsor 
Dear Sir Scott, M.B.E 
CARAVAN SITES APPEAL AGAINST REFUSAL MINISTER'S Mr. A. E. Barker, « woner for Bristol since 1911 and prior to 
hat date deputy coroner for nineteen years, 1s to retire 
1 am sure that you w be interested in a decision which my counc 
lave recently received from the Ministry of Local Government and OBITUARY 
Pla x connexon with an appeal against the refusal by the counc Mr. John Brown Sandbach, K.( died recently at his home at 
acting on behalf of the shire county counci!, to permit land to be Northwood, Middlesex He was seventy-two. Called to the Bar 
ed as a caravan site for residential, recreational, and touring ”y the Inner Temple im 1902, he joined the Northern Circuit. Ir 
purposes. It was accepted by the council that the land was suitable for 1925 he took silk and the following year he was appointed a metro 
suilding, but the appellants claimed that im pre t circumstances it politan magistrate He retired in 194 


dential estate 





was not possible to develop the lanc 





and they asked to be allowed to develop the land as a caravan site 


he mnsemthens. They stated Ghat tap wane ailing t wend ep tn Gh Ged NEW COMMISSIONS 











laying out the land and providing main draimage, lavatory blocks 
and a water supply They contended that the site was well screened HUNTINGDON COUNTY 

at there was a shortage of caravan sites, and that the use would not Richard Cox, The Limes, Somersham 

» any iffic difficul t was probabie that most of the Lady Doris Shepperson, Upwood House Rams« Huntingdor 

carava would be more or less permanent residences 

The council refused permission on the grounds that the proposal wa LYME REGIS BOROUGH 

¢ to introduce sub-standard living accommodation in an area of per Alfred Francis King, The Alcove, Marine Parade. | ce Reg 
nanent residences and that the development would be prejudicial to 
the locality. The main poimt of the council's case, however, was that OXFORD COUNTY 
hey had made, and would continue to make, provision for caravans of John Alfred Ansell, Middleton Stoney, Oxon 
nunicipal sites, and they were prepared also to let indivadual plot Major Robert Arnold Paul Butler, Lower Farm, Ramsden 
»whers live in caravans on their land until houses could be built. The Oliver George Harrison, Over Norton, Chipping Norton, Oxon 
council stated that this would apply to the appeal site if it were sold Mrs. Helen Margaret Huskinson, Old Parsonage House, Stanton 

building plots Harcourt 

The Minister has now stated that he sees no sufficient reason to Mrs. Enid Maud Lane Fox, The Fox, North Aston 
differ from the council's view and accordingly has dismissed the Hedley Morewood Purser, Thame, Oxon 
appeal 

suggest that the decision is one of some importance to all local STALYBRIDGE BOROUGH 

authorities who have to deal with the caravan problem. It seems that Harry Jones, 6, West Avenue, Stalybridge 
the Minister ts prepared to accept the port that the local authority is John Porter, 84, Lindsay Street, Stalybridge 
best able to make provision for caravan sites in its own area Herbert Slack, 25, Lower Lord Street, Stalybridge 














COLOURABLE 








| have heard of your pam Z te we enougt s 
Hamlet to ¢ : tirade aga tw “er Gio h 
® ¢ face, and you make yourselves another T hes 

r t f misogyny ecalled on the publication, by the 
Central Oflwe {f Inf ith f the recent Social S . 
entitled Luxpenditure n Haidre n ( metics and 
Nec fies The Report estimates, for 1949, a annua ul 
fiture der these heads of the enormous sum of £120 ’ 
three-quarter f winch was spent by women bapenditure 
aamet ind tolet-necessities was most marked for lace 
preparat ‘ It seems that aving face iS 4a pra 

cans contined to the Far bast 

Ihe habits referred to im the prosaix form of a twentieth 
entury statistical report were already well-cstablished at the 
lawn of recorded history Alabaster vases for unguents have 
heen found in Egyptian tombs of the First Dynasty, dating back 
t i soo H¢« ind stibiurn pencils (for darkening the eyebrows) 
were ed the bighteenth Dynasty, circa |.500 years before the 
«) tan tra. Egyptian ladies of all periods specialized in the 
urt of mereasing the apparent size of the eves, painting the A 

is green and the upper lids, lashes and eyebrows black by the 
m ati wt Aol ‘ prod xT Of antimony 
\ was the custom confined to Egypt alone The ec of 
ct eferred to in the Old Testament in more tha c 
mace When Jehu was come to Jezreel, Jezebel heard of 
ind she painted her face and tired her head and looked t at 
1 window (If Kings, ix, 30). Ladies of her rank also used 
henna to dye the na of the fingers and toes and to stam the 
palms and « this probably 1s the explanation of the apparent 
fastid me # the dogs that, later, devoured her body And 
the went to b her, but they found no more of her than the 
hull and the feet and the palms of her hand (Pid, 35) 
In Brita i n the rest of Europe, cosmetics have beer sed 
| the carliest times A Tudor recipe recommends the rubt v 


f the face with plenty of wine, and Mary, Queen of Scots 


cv t it have taken Ww itic haths In thes histori Af COMNMC WON 
t gnificant to note the influence of women, long before the 
enfranchisement was thought of, upon law-making by the men 
Ss ptuary laws, to keep down and regulate extravagant and 

‘ practices, have been enacted and enforced ) many 
rer from the early times of the Draconian Code in Sparta 
ind of the Twelve Tables in Rome in England, in partic 

! # the regns of Edward Il and Edward II, in the thirteentt 
ind fourteenth centuries ind notably during the P 
Protectorate f the 1650's Yet few or none of these ile 
cL itors cared or dared to mtrude into or interfere with Ne 

tenses Of the feminine toilet. Here is interesting matte 

th % rest 

I niert English legislation the subject has hit! " 
ittracted little attentio ave m connexion with revenue ma 
The far more portant social! aspect has been almost « 
neviected Ihe recent appointment of a Roval Ci } 
t : c¢ mto the law relating to marriage and divorce the 
1 uUnigue Opportunity f exan son of the broade [ 

f the bect 

I he iw should keep itself abreast of present-day develop 
ent ind it bmutted that the widespread habits disc ed 
by the recent Social Survey render essential and urgent some 
evisn of accepted practice and procedure in courtship d 
the prelummnanes to marriage. It ts obviously absurd that a man 
contemplating the acceptance of the onerous obligations of 
natromony should exercise a lesser degree of care and caution 


than one who ts considering some far less important transaction 


which will bring him into legal relations with another pa 
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TRANSACTIONS 


Regarded, first, from the point of view of the conveyancer, the 
question resolves itself into the comparatively simple problem 
of devising a form of Preliminary Inquiries before Engagement 
and appropriate questions will readily suggest themselves to every 
lawyer for the purpose of guarding against latent defects which 
inspection may not have revealed. We may take as a basis those 
generally in use by an intending purchaser of leaseholds ; only 
slight adaptation of the form ts required to ascertain, for example, 
the length of the term of years already expired ; what repairs, 
if any, have been effected to the exterior ; what decorations have 
been carried out, and when; what development, if any, has 
taken place ; what restrictions and reservations apply ; whether 
any allowance is claimed for fair wear and tear and (perhaps 
most important) what its the insurance cover Inaccurate or 
misleading replies. if amounting to misdescription should have 
the usual consequences 

Alternatively the matter may be considered as analogous to a 
contract for the sale of goods, particularly in connexion with 
the common-law principles of misrepresentation by conduct 
In contracts of sale and purchase the mere disguising of the 
quality, or the adulteration, of an article, even without express 
words of description, constitutes sufficient misrepresentation to 
render the contract voidable at the instance of the party deceived ; 
“ the seller of an article presenting a certain appearance to the 
senses of the purchaser is deemed to state, in so many words, 
that the article is in fact what it purports to be, and that there 
has been no concealment or covering up of defects, or other 
device or manoeuvre, whereby the outward semblance of the 
article 1s made to lie as to its substance and reality © (Halsbury’s 
Laws of England, 2nd edn., Vol. XXIIL, at p. 22, referring to 
James v. Bowden (1813) 4 Taunt. 847). So much is settled law ; 
one might well imagine that in marriage contracts, a fortiori, in 
relation to such material points as age, skin-texture and facial- 
appearance, deceptions and concealments by means of devices 
like rouging, powdering, hair-dyeing and “ face-lifting * should 
entitle the disappointed husband to take proceedings for nullity 
when he discovers the unadorned truth. Can it be seriously 
argued that the spurious quality of a horse's teeth, which have 
defied superficial inspection before purchase, constitutes a 
fraud more reprehensible than the artificiality of a woman's 
dentures, which have passed muster during the formalities of 
courtship? May not a synthetic complexion amount to mis- 
representation as deliberate as ersatz butter or meat 

Lest it be thought that the analogy is too fanciful and far- ‘ 
fetched, reference may be made to The Art of Perfumery, pub- : 
lished by one G. V. Septimus Piesse in 1879. The example that 
he quotes shows how persuasively it may be argued that some 
of the most benevolent attempts at legislation are enshrined in ’ 
Bills which never progress beyond their first reading. In 1770, 
according to this writer, a Bill was introduced into the English 
Parliament containing the following drastic provision: “ That 
all women of whatever age, rank, profession or degree, whether 
virgins, maids or widows, that shall from and after such Act 
impose upon, seduce and betray into matrimony any of His 
Majesty's subjects by the scents, paints, cosmetic washes, arti- 

ficial teeth, false hair, Spanish wool, iron stays, hoops, high- 
heeled shoes, bolstered hips, shall incur the penalty of the law in 
force against witchcraft and like misdemeanours, and that the 
marriage, upon conviction, shall stand null and void.” 

History has unfortunately failed to record the name of the 
great Parliamentarian who was responsible for introducing this 
measure, but it may safely be inferred that he was a member of 
that most oppressed, exploited and down-trodden class of the 
community—the marred men A.L.P 
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PRACTICAL POINTS 


ext accompany each communication. 


1.—Criminal Law — Date of offence uncertain—Form of charge 

I shall be glad if you will kindly give your opinion on the following 
point 

The query is that when a person is charged with breaking into a 
house, shop or other building, and as in normal cases the prosecution 
obtain evidence to show when the property was left unoccupied, our 
clerk to the court maintains that it is not proper to say that a house 
was broken into, for example, between April 7 and 8, 1951 

When it is known by the prosecution that the occupier of a house 
or shop, etc., left his premises say at 7 p.m. on April 7 and returned 
at 8 a.m. on April 8 to find his premises have been forcibly entered and 
property stolen, the clerk even then will not agree to a charge being 
framed on those lines, and insists that the day before the 7th and the 
day after April 8, shall be included, and that the charge shall be worded 

“On a day unknown between April 6 and 9¥, 1951 

We have never encountered such a query before, and the senior 
officers of this division, including the superintendent, maintain that 
the proper procedure is for evidence to be given and the charge to 
be framed on the date the premises were left unoccupied and the date 
the aggrieved person revisited same 

In a recent case when a man was charged with breaking into the 
office of a cinema, the charge was framed on the lines laid down by 
the magistrates’ clerk, i.e., a day before and a day after the known 
dates the premises were left unoccupied. When the prisoner's statement 
was read out in court it showed that he broke into the premises at 
two o'clock on a particular morning between those two dates, where- 
upon the clerk of the court then asked for the charge to be amended 
so that the date of the breaking and entering was as given in the 
prisoner's statement 

It is interesting to note that in the majority of the indictable cases 
which are committed for trial, the learned clerk of the peace and 
barristers who are responsible for framing the counts in the indictment, 
do not adopt the same procedure as the local magistrates’ clerk 

We are quite satisfied in our own minds that larceny cannot be a 
continuing offence, nor for that matter can malicious damage and other 
serious indictable offences, and where the prosecution know that an 
offence has been committed between two certain days, we feel we are 
justified in framing the charge accordingly 

We shall therefore be glad if you will kindly give us the benefit of 
your experience in this matter SHut 

inswer 

There is no interval of time between one day and the next, * be- 
tween April 7 and 8” is hardly correct. Where, however, the | ime of 
an offence can be fixed as in the question we think it should be alleged 
as having been committed “ between 7 p.m. on April 7, and 8 a.m 
on April 8.” This is precise, and we can see no objection to it ; indeed 
we prefer it to the form suggested by the learned clerk 

It is, of course, correct to allege an offence on a date unknown, 
between certain dates, where the period involved is such that no more 
precise time can be stated (Archbold, 32nd edn., p. 47). 


2.—Criminal Law—Larceny— Washing pegged on to clothes-line 

A person enters a garden and steals washing which is pegged to a 
line in the usual manner, the line is nailed to posts which are embedded 
in the earth. He is charged with larceny and by way of a defence, he 
raises s. | (3) of the Larceny Act, 1916, which says in effect, that 
nothing attached to the realty can be stolen by the person who at once 
severs and carries away the thing in question unless the thing is 
expressly provided for in the Act 

In the Sist. edn. of Stone, p. 1497, note A, there is reference to a 
conviction for stealing a copper sun-dial fixed to the earth by means of 
a wooden post—this conviction, no doubt, being based on the fact 
that metal is specifically provided for in the Act (s. 8). This raises the 
implication that had the sun-dial been, say, a cloth flag, being nailed to 
the post, and being severed and carried away in the same act, no 
larceny is committed. I see the possibility of this reasoning being 
applied to the point I now raise. I would therefore like to have your 
opinion on the following : 

(a) Is it, in your opinion, reasonable to hold that washing pegged as 
described above, is attached to the realty ? 

(+) If so, would you agree that such a person should not be convicted 
of larceny ? 

(c) If so, cam you suggest any criminal proceedings that could 
fairly be taken against such an offender, other than being found on 
— premises, etc.. I have in mind the Justices of the Peace Act, 
I , Sco. 


The questions of yearty and half-yearly subscribers only are answerable in the Journal. 
po ph ot my ny wee Ln ptt op tg pm rt in duplicate. 


Answer 
In our opinion a charge of simple larceny can be entertained. The 
washing is pegged on to a line and is not itself attached to the realty 
at all. There 1s no need to sever the clothes, but only to remove the 
pegs and remove the clothes from the line. That surely is not severance 
from the realty 


3.—Dog—Dangerous—Owner disposes of dog before service of 


summons—-Can order be made ” 

A is charged with being the owner of a certain dangerous dog which 
was not then, nor now is, kept under proper control contrary to s. 2 
of the Dogs Act, 1871. Between the time of the offence and the 
service of the summons A has disposed of the dog to a new owner 
residing out of the jurisdiction of the petty sessional division. In the 
event of the charge being proved can the justices under the circumstances 
order either that the dog be kept under control or destroyed in view 
of the fact that A is not now the owner of the dog Swe 

Answer 

If the ownership of the dog has been genuinely changed, and the 
present owner is outside the jurisdiction, we do not think the order 
can be made. See a question and answer at 112 J.P.N. 173 


4.—-Highwiy— Bridleway— Suggested longitudinol fence 

The plan enclosed herewith shows a public bridleway within the 
borough coloured in red. Part of the bridleway is metalled, the 
metalled portion thereof extending for the whole length of the way, 
but not for the whole width. The width of the metalled part varies 
from six to eight feet. My council regard themselves as responsible for 
the maintenance of this bridleway. It will be observed from the plan 
that concrete posts have been erected at various positions along the 
way to prevent use by persons other than pedestrians and cyclists. The 
way is extensively used by cyclists, and is also used as a means of 
access and egress from the properties which abut on the western 
boundary thereof. As a result of the extensive use of the way by 
cyclists, pedestrians are often put to some danger. It has been suggested 
that the metalled portion of the bridleway should be widened to include 
the whole width between the fences, and that a fence should be erected 
down the middle of the bridleway with the object of confining cyclists 
to the use of one half of the widened way, and pedestrians to the other 
half. 

It would appear that the erection of such a fence would be an 
obstruction and actionable at common law Additionally if the 
suggestion were adopted, the bridleway would in fact be reduced to 
the status of a footpath for at least one half of its width. 

Your opinion is therefore sought at to whether 

(1) The fence as above-mentioned can be erected, 

(2) There is any other way of securing the desired object of separating 
pedestrians from cyclists Ayo. 
Answer 

We have sometimes advised that a local authority should take a 
risk, in erecting safety railings and the like, where statutory authority 
was not available but nobody would be the worse. We cannot so advise 
here. Pedestrians are plainly entitled to use the whole width of the 
bridleway ; the suggested railing would be quite illegal, and any 
person injured by colliding with it would have a cause of action. The 
separation of pedestrians from cyclists cannot, in our opinion, be 
effected. 


5.—Highway— Status of old road—Whether repairable by council 
There is a street in this district which was developed on both sides 
for half its length over thirty years ago ; at that time the council made 
up that part of the street under the provisions of s. 150 of the Public 
Health Act, 1875, and recovered the whole of their expenses from the 
owners of property fronting the street. In 1938 the remainder of the 
street was developed on both sides, and as this part of the road is in 
a bad state the council are desirous of having it made up and propose 
to use their powers under s. 150 in order to achieve this. Some of the 
frontagers contend that the street was in existence before 1835, and 
maintain that it is a highway repairable by the inhabitants at large 
The council have scrutinized ancient maps and collected al! available 
evidence in order to determine the status of this street, but after fully 
considering these they have decided that the street in question cannot 
be included in the list of streets prepared (vide s. 84 of the Public 
Health Act, 1925), which are repairable by the inhabitants at large 
Before proceeding under s. 150, however, the council would prefer 
to have the status of the street determined conclusively. Could you 
advise procedure ? A. Pony 
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The clerk or a membe his staff 
if that it would be abie tor ti asc to he 
lealt with i Houring petty sesss division what 1s the pos 
(a) They ecutor objects (¢.¢., on grounds of additional expense 
the case being transferred to a neighbou rN 
N endo g division w onsent to accept the case 
Please a hat the offence ~ more than a fling nature 
Kind j i author here 1s f taking suc case out of the 
J] t c A 
inswer 
yp and Ifa ) nmary court liction the matter 
! | i by that othe t If, a arise in the case of a 
borough here ist alternative cou he case f be tried by 
the samme bench unk the charge in indictable one In that event it 
she 1 be utted for tra 
As for (a) and (c) if the relative ts known to the other justice 
who w al tx ng. If not the s less on for making specia 
irrangements although to do so would always a d any ggecstior 
that the defendant was rece gz tavourable treatment because of the 
relat hip 
2 1) He should be told that ! difficulties are recog! it tha 
in the interests of justice, it 1s Considered necessary that the transfe 
should be made 
(b) A neighbouring court which has risdiction must, im <« 
view, accept the case and could be compelled, if necessary, by 
mandamus to do so 
See a note of the week at 111 J.P.N. 17 in which remarks by the 
Lord Ch Justice im a case where a clerk was charged are quoted 
ind, for more ample discussion, Lord Justice Tucker's report upon a 
case at Aberayron, Cmd. 7061, and our short article at p. 369, ante 


9.— Master and Servant—Servant occupying cottage in grounds rent 
free— Refusal to leave—Summary ¢ tment 
L, the owner of a guest house, which was adjoined by a large kitchen 
garden, employed T some twelve months ago as a gardener. Under 
the terms of the employment, T was to receive £4 10s. per week as 
wages, and the right to occupy the cottage in the grounds of L's 
premuses, free of rent or any other charge. In addition to his wages 
T was to receive a further sum of ten per cent. of the value of all 
vegetables sent from the garden to the guest house. T proved ar 
t, surly, and impertinent employee and L was compelled « 
mate his employment by giving T one week's notice, which expired 
early this month. T refused to vacate the cottage and on L’s instructions 
we served a notice to quit upon T calling upon him to quit and deliver 
up possession of the cottage which he held as tenant thereof on the 4th 
instant, or at the end of the week of Ais tenancy which would expire 
next after the end of one week from the service of the notice. It seems 
to us now that the tenancy was a tenancy at will and that the tenant 1s 
not entitled to the protection of the Rent Acts. Would the landlord be 
entitled to instruct a certified bailiff forthwith to enter into the cottage 
and to eject the tenant, his furniture, and his family therefrom? Ast 








inswer 
It is a pity that you served notice stating that T had been tenant 

such a notice does not, upon the case law, of itself create an estoppel 
but it is likely to put into T's head an inflated idea of his status. The 
query seems to show a further misapprehension in speaking of a tenancy 
at will, A tenancy at will 1s not necessarily outside the Rent Restrictions 
Acts : Chamberlain v. Farr (1942) 2 All E.R. 567—perhaps, however, 
s. 12 (7) of the Act of 1920 is what you have in mind. On the facts 
here, we should say that T never was a tenant ; see Lord Goddard, 
C.J., at p. 202 H of Ramsbottom v. Snelson {1948} 1 All E.R. 201 
On this view, the misconceived notice to quit could have conferred no 
new rights upon him, from the end of his service he was and is a 
trespasser, and should be put out without more ado : Butcher v. Poole 
Corporation [1942] 2 All E.R. $72. It is usually wise, though not 
essential, to employ a bailiff for this purpose, because a bailiff 1s 
skilled in using no unnecessary force. 





10.— Private Street Works—Public Health Act, 1875, s. 1SO0—Stree 
to be made up fer part of width 

Ihe counci! are considering the making up of a portion of a certain 

street u v¢ borough in sections and difficulty is presented regarding 

one section. Reference 1s made to the plan attached hereto, from which 





it will be that the road more or less nat ly into four 
sections ¢ lower section which ts indicated by the capital letters 
4 and B, difficulty arises owing to the fact that it 1s proposed to make 
up this section over part of its width only. This portion of the street 


is bounded on the one side by a row of terrace houses (A) and on the 
other side by a grass verge which slopes away at a steep angle down t 
the back gardens of houses in a street at a lower leve Owing to the 
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wture of the land on this side, it is not possible to get any clear 

indication of the exact boundary between the grass verge and the 

street. The houses at A are I " 

B 1s beleved to be in single ownership although this point has not ye 
been confirmed 

The land at B is sufficiently large to take a reasonably sized dwelling 

tb 





separate ownership, while the la 


house which could be afforded access to the made ip street although 
ention that such building 
should take place. The specification contemplated by the council 

or a footpath in front of the houses at A and a carriageway extending 
the distance between the said houses 


as far as 1S at present known, there ts no! 


approximately three-quarters of 
and the commencement of the grass verge at B 

The problem is whether in the event of the making-up being carned 
yut in accordance with this specification, the owner of the land at B 

ld be called upon to make a contribution in common with the 
agers on the other side 

I have been una 
althou 


y on this pou 





authority direct 





ve to trace 





1 | have given consideration to the cases of Wakefield Urbar 
Sanitary thority v. Mander (1880) 44 J.P. $22 

Sea Local Board v. Young (1895) 59 J.P. 581, the latter being a case 
inder the Private Street Works Act, 1892, and I would very muct 
appreciate your Observations on the problem which I have raised 


A. Eives 


d also Clacton-on 





inswer 

We also have been unable to find any better judicial guidance. As 
you point out, Clacton-on-Sea Local Board v. Young, supra, arose under 
the Private Street Works Act, 1892, and the court distinguished the 
language of that Act from the language of s. 150 of the Act of 1875 
Your letter suggests that what ts now to be done is all that will be 
Jone, i.¢., that the strip on B's side 1s to be left in its natural condition 
and not made by a later operation. If so, we should be inclined 
applying Grove, J."s, maxim in Wakefield, U.S.A. v. Mander, supra 
(qui sentit commodum debet sentire at onus) to say that B, despite the 
intervening unmade strip, will abut on the made-up portion, and to 
charge him accordingly We cannot say that we thus advise with 
confidence, but this course seems to accord with the merits : after all 
the Wakefield case is seventy years old, and there seems no strong 
reason against reconsidering it in the light of modern methods of 
making up streets, or of facts different from those before the court in 
that case 














11.— Private Street Works— Width of carriageway and footway— Single 
footway 

Byclaws with respect to new streets permit a new street to be laid out 
to a width of twenty-six feet including one five foot footway, provided, 
inter alia, that there are no buildings on one side of the street and that 
the land on both sides is in the same ownership. A planning scheme 
operative from 1937 permitted a new street of a minimum width of 
twenty-four feet, the number of footways not being specified. In 
1927 a local authority approved a new street of a width of twenty-six 
feet with houses on one side, and private tennis courts on the other 
In 1946 the local authority approved erection of houses on land 
previously occupied by tennis courts. Street not declared a “ new 
street " for purposes of planning scheme or byelaws. No action taken 
to increase width of street. Local authority now desire to make up 
street under s. 150, Public Health Act, 1875 

The local authority appear to have no power to relax the require- 
ments of the byelaws and the Minister no power to sanction any 
relaxation. The byelaw width for a street developed on both sides is 
thirty feet including two five foot footways 

Your opinion and advice are sought on the following points 

(a) If the local authority decide to make up the street with a sixteen 
foot carriageway and two five foot footways what would be the effect 
of any objection by the frontagers 

(b) Would such action by the local authority prejudice their right 
of recovery of expenses 

(c) Generally AVIATOR 
Answer 

We agree that a local authority has not, with certain exceptions not 
here relevant, power to waive its own byelaws, and the scheme of 1937 
(which may have varied the byelaws as from 1937) is not relevant to 
what happened in 1927. Nor are the byelaws relevant to what is now 
to be done. Whatever might have been done in 1946, the position now 
is that the council take the street as they find it, in regard to over-all 
width, but by virtue of s. 35 of the Public Health Act, 1925, if in force 
can vary the width of carriageway and footway, but not so as to in- 
crease the burden on the frontagers. If s. 35 is not in force, they must 
take the street as they find it, in regard to relative widths as well as 
overall width 


12.—Public Health Act, 1936, s. 58—Dangerous building—Order not 
specifying time——Fresh application 
On the complaint of a rural district council, the justices made an 





order under the Public Health Act, 1946, s. 58 (1) (i) (@) obliging the 
owner of a cottage in a dangerous condition to execute work necessary 
to obviate the danger, or if he shall so clect, to demolish. When the 
case was heard, the local authority did not ask for a time limit and none 
was fixed in the order 

The owner of the cottage has failed to take any action and the local 
authority therefore wish to proceed under s. 58 (2), but that sub 
section mentions * time specified “in the order. The local authority 
has asked for the order to be amended by the insertion of a time limit 
but it 1s thought that this cannot be done, and your opinion as to the 


correct method of enforcing the order is requested As! 





Answer 

Lumley, p. 183, expresses the opinion that if the court has not 
specified a time subs. (2) cannot be worked. An alternative view is 
that, if no time ts specified, the owner has a bare minimum after which 
the council! may execute the order themselves : ex Avypothesi there is 
ger to life and limb which ought to be dealt with. In an urgent 
case, we doubt whether a local authority would run any risk by taking 
the bolder course. If the council act on Lwmiey's more cautious view, 
we agree that the order of the court cannot be amended, but the 
council can apply afresh to the court under subs. (1)—the danger is 
still there, and therefore the jurisdiction is sull there. In so applying, 
they should point out that the owner had not obeyed the previous 
order, and argue for the shortest possible tume to be specified 





13.—Road Traffic Acts Doctor's evidence in drunk-in-charge cases 
Questions to defendant as to movements prior to arrest-—Admis- 
sibility of doctor's evidence as to defendant's replies 
In this county, when a person is suspected of being under the 
influence of drink to such an extent as to be incapable of having proper 
control of a motor vehicle, a doctor is called in by the police and, with 
the consent of the defendant, examines him in the presence of police 
officers. In this examination he follows the headings of a printed 
form which ts supplied by the county constabulary and which appears 
to be based upon the tests referred to in Taylor's Principles and Practice 
of Medical Jurisprudence, 10th edition, vol. 11, p. 540 and onwards 
Included in the form is the heading “ Memory of incidents within 
the previous few hours and estimation of their time intervals.’ 
According to Taylor this is one of the most valuable tests 
In connexion with this last mentioned test, it is usual for the doctor 
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destroying the roots, | wish to be certain that the council or the Crown 
is under some liability for this nuisance as occupiers AMB 


Answer 
The Crown ty in tort was involved in our answer of 1946, 
d, so far, that answer would today have to be rewritten. But there 
also the question whether the town clerk or the council had done 
anything in fact to make them liabic, assuming the Crown was not 
here, it seems right to consider where liability As we said 
m the answer a requisitioning authority is not owner, and the 
hability for nussance by the roots or branches of trees (or for trespass, 
should have preferred to put it, but for the remarks of Kay, L_J., 
Webb (1895) $9 J.P. 564, quoted by Lewis, J., in Butler v 


$ ivnrrure 





rests 


cited 


as we 
in Lemmon v 


Standard Telephones (1940 1 All E.R. 121), is in principle an owner's 
liability - the whole basis of Lemmon v. Webb, supra, is that the ques- 
tion was between owners. We need not consider for the present 


purpose what would be the position (say) of a tenant for ninety-nine or 
even twenty-one years under a lease-though even where there is 
a long lease we doubt whether, in regard to trespass or nuisance by 
growing the doctrine applies which has been enunicated in 
some nuisance cases, ¢.¢.. Roswell v. Prior (1701) 12 Mod. 635; 
Broder v. Saillard (1876) 45 L.J.Ch. 414, that the occupier is liable 
because he has chosen to take a lease of premises on which a nuisance 
exist Whatever the position of a tenant under a long lease, nobody 
would, at the other extreme, hold a weekly tenant liable. In principle, 
we do not see how liability can attach to a person (Crown or subject) 
who has mere possession under a statutory and temporary ttle 
indeed he has used his position to prevent the owner from rectifying 
the matter complained of : cp., despite the different subject matter, 
what we said at p. 166, ante, about dilapidated structures. We think 
the proper course, as an act of courtesy towards the owner, 1s t iform 
him that the trees are causing damage to adjoining property, and offer 
facilities to him to enter and, without prejudice to the requisition, 
abate the damage, but, as between the council and the Crown on the 
one hand and the adjoining owner on the other hand, to deny liability 
and refer the person damaged to the owner of the trees 
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Whether offence 





women § 


Man 


over 


Trespass convenience 
Binding 

A man went into a ladies’ lavatory, and while there went in and 
out of several empty compartments, presumably to hide when other 
people were present. He did, however, go on his hands and knees 
whilst there in front of an occupied compartment and look under the 
door. He was wandering about the lavatory and the vicinity for about 
an hour. Nothing previous is known about the man, but if he made 
a practice of haunting such places it would probably cause local 
disquiet. In considering what to do about this a number of points 
have arisen 

1. Is there such an offence as “ acting in a manner likely to cause a 
breach of the peace,” if no breach of the peace has been occasioned, 
and there are no threats to repeat the conduct ? 

2. Has the man behaved in such a way that he can be required to 
produce a surety for his good behaviour If so, why? Blackstone 
says a man may be bound w his good behaviour for causes contra 
honos mores, but has previously spoken of probable grounds to suspect 
future misbehaviour 

3. Is there any way of dealing with the man on any other lines of 
approach? There is no local Act or byelaw. The convenience is in 
a permanent building privately owned by the local authority, and 
opened and closed at their will, and off a yard to which the public 
have access and through which there is probably a public right-of-way 
Ayz 


16. in 





inswer 

1. There is no such offence : see article at 114 J.P.N. 613, and others 
there referred to. In some places, including the Metropolitan police 
district, there is a statutory offence of using insulting words or be- 
haviour whereby a breach of the peace may be occasioned 
(not “ has been occasioned ™). The local Acts differ slightly ; we think 
a man behaving as described might find his face slapped, and therefore 
could be convicted under such a provision, but the question does not 
arise since you say no local Act ts in force 

2. We think so : see middle of second column of the article cited 
the conduct described can hardly be called innocent in itself. A man 
might go into a woman's sanitary convenience by accident, or when 
drunk, or even under the impulsion of sudden iliness or an urgent 
call of nature, without its being a proper inference that he needed to 
be bound over. But staying a long time and looking under doors 1s 
clear evidence of some mental! kink. It suggests a need for treatment 
in the legal sphere, little as in many cases we like this binding over 
(cp.. p. 211, ante, second column) we think it is the sort of case where 
binding 1s appropriate 

3. Intrusion into conveniences of the other sex has commonly been 
made an offence by byelaw. We can suggest no other method. Civil 
proceedings for the technical trespass would be useless 




















Justice of the Peace and Local Government Review, September 22, 1951 iil. 


OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 
Co NTY BOROUGH OF IPSWICH 


Town Clerk's Office 
Appointment of Second Assistant Solicitor 


pes AID AND ADVICE ACT, 1949 ETROPOLITAN BOROUGH 
4 OF ISLINGTON 


No. 4 (South Western) Legal Aid Area 
Appointment of Assistant Solicitor 








\ VACANCY enssts f © Pos w Chet 
Clerk in the Area Headquarters Office a APPLICATIONS . ed from duly APPLICATIONS are invited for the above 
Bristol. The salary range fi ch post is £400 = qualified Solicitors for the permane Ippo appoimtment in the Town Clerk's Office 
per a in g by two a ba crements of ment of Avssistar “ the Town The appointment is subject to the provisions 
£50 and then by a a! increme f £25 Clerk's Office at a co ‘ g salary of £735 of the Local Government Superannuation 
£700 per a I ige a cApe c « per annum 1 g by annua emer f £25 Ac 1937, and to the passing of a medical 
the WA : “ he ihe to £510 per a im grade A.P.T. VIII of the cvannatior The salary will be in accordance 
Tee re c¢ amour } Nationa! Jo cs ‘ ala plus with Grade A.P.T. VIII of the National Scales 
. Z P cApe Lo Wet ¥ t i) per annun Candidates must state age, expernence, qualifica- 
‘ 1 work a € k 2OUK x Ane tions and other relevant details, and must 
« able ot « Applica st experenc o furnish the names of three persons to whom 
I j eyancing and advcx Pre oa reference can be made The appointment ts 
« pm « “ ained c ur i adva erminadic y one month's notice 
Area Secreta N 41S Western) Lega sul is no « " Apphicatio must be received by me not 
Aid Are ms. Px ok Ro Br The position « he Nationa ater than October 3, 1951 
Compke plc ‘ Joint Counc! Schen of ¢ fitions of Service Canvassing will disqualify. Uf the applicant 
o “ Oct und to the ‘ Le er t knowledge related to any member or 
Supe 4 1 tt COE any semor offeer of the Council, he must 
applica 4 N i medica d fa writing to me when 
i ‘ ipp i 
$$ —_—_—_—_—_——— ————— \optications sta R inte pa ar ot 
- and 1 —_ . s qualifica 1 CC. NELSON 
| ‘ ind " . mpanied by Town Clerk 
| When replying to advertisers he name we be delivered « ~ Ha 
| te ome O he pewiel 
please mention the Justice of ( Assing 1 y” “ 
| alify a equested to | SPECIALISTS IN 
whett o ige they a PRIVATE INVESTIGATION 
the Peace and Local Government Nee a BURR & WYATT LTD. 
The council are , provide housing 4 Clement's Ion, Strand, London, W.C.2 
re i om of ‘ om . il RN +n 4 es) 
Review |; ~“—H. DIXON CLARK REFERENCES To poor 
| io, Town Clerk. Paris Office : 6 RUE DE HANOVRE 
| I Age US 4 and DUBLIN Esta hed \) years 





YOUR CAREER IN LAW 


LICENSES«GENERAL fess". 


INSURANCE CO. LTD., LOCAL GOVERNMENT EXAMINATIONS 


with 


24, 26 and 28, MOORGATE., 
LONDON. E.C.?. THE RAPID RESULTS COLLEGE 
TELEPHONE (Established 1928) 
MONARCH 1001 
(10 LINES) * Expert postal tuition at low, inclusive fees. 
* Courses revised yearly, and therefore ahead 


Specialists in all matters of the eantbooks 


* Reduced fees to unsuccessful students of 


pertaining to License Insurance other colleges. 


* Guarantee of 


TRANSACTS - a (1) Continued Tuition 
(2) NO PASS—NO FEE 


Life, Fire, Burglary, Loss of 
> ° 7 5“ Your request for our free book places you under no obli- 
Profits, Employers’, License, gation. Write NOW to The Principal, The Department of Law, 


| Glass, Motor, Public Liability, THE RAPID RESULTS COLLEGE, 
, and ALL OTHER CLASSES , Dept, J.P., TUITION HOUSE, LONDON, S.W.19 
OF BUSINESS ! or call at 


235 GRAND BUILDINGS, TRAFALGAR SQUARE, W.C 2. 
ee P (‘Phone WHI: 8877 or 2428) 
Enquiries in respect of Contingency ALSO AT JOHAMMESBURO - DURBAN - MELBOURNE - SYDNEY. 


business particularly solicited. 


























Justice of the Peace and Local Government Review, September 22, 1951 


No police are on trafhe duty 


Although more than 50,000 vehicles 


traffic control w lef 
MATIC” 


to the vehicles the 


signals The system of bles 


this intersection 


is arranged to det« 


wide area and to record the resulti 


approaching routes automatically 


* ereen * periods, together with the “ aml 


arranged accordingly and this is the t 


trafh This form of control is a normal feat 


tallations for heavy traflix 


LECTRO-MATIC 
cuaeo. SIGNALS 


CTUATED 


Regd ade ™ 


son for 


a 


t 


Thousands of * Electro-matic ” installations throughout the 


world provide service similar to the above 


all day 


and save waste of 


police man-power On 


“ ELECTRO-MATIC”™ 


duty and every day, 


signals will solve any traffic control 


probe large or small 


AUTOMATIC TELEPHONE AND ELECTRIC COMPANY LIMITED 


Strowger House 
Stre 


Arundel! Street, I 
eger Works, Liverp« 


adon, Wf I 


phone: TEMple Bar 4506 - Telegrams: Strowger, Estrand, London 





ales?) 528 


Office of the 
Pri 
Rey 
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